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APPEAL REF. APP/P3040/W/23/3330045
Land East Of Hawksworth and Northwest Of Thoroton, Nottinghamshire, NG13 9DB

Application by Rule 6(6) Party, the Hawksworth and Thoroton Action Group (HTAG), for

costs in the Appeal

The R6P requests that it is awarded full costs from the Appellant in the event that the

inspector finds that the appeal proposals would exceed the threshold for a Nationally

Significant Infrastructure Project (NSIP).

The R6P raised concern that the proposals are likely to exceed the 50MW threshold, by

email dated 6th April 2024 (appended) as early as possible in the appeal process. Rule 6

Party status was granted on 2nd April.

In the 6th April email, the R6P requested a review of the case to determine whether the

proposals should have been considered under the NSIP process, rather than by planning

application and s.78 appeal. In doing so, the R6P hoped to avoid the significant costs of the

inquiry.

In response, the Appellant provided, at the inspector’s request, a note on capacity dated

16th April 2024. The note confirmed that the appeal proposals were significantly above the

NSIP threshold, with solar panel capacity of 78.5 MW.

The Appellant’s evidence in the Statement of Case and the Planning Witness Proof is that

the excess solar capacity is overplanting to enable more energy to be delivered over longer

periods, with the excess clipped before the grid connection.

The R6P’s position from the outset is that this is not permitted by Renewable Energy

Statement EN-3, which says at Footnote 92:

“Overplanting” refers to the situation in which the installed generating capacity or nameplate

capacity of the facility is larger than the generator’s grid connection. This allows developers

to take account of degradation in panel array efficiency over time, thereby enabling the grid

connection to be maximised across the lifetime of the site. Such reasonable overplanting

should be considered acceptable in a planning context so long as it can be justified and the
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electricity export does not exceed the relevant NSIP installed capacity threshold throughout

the operational lifetime of the site.”

In the light of the Appellant’s argument in this and another case, the R6P sought clarification

from the Department for Energy Security & Net Zero. This was provided in a letter from

Minster for Energy and Net Zero Justin Tomlinson dated 22nd May 2024, which said:

“In the Energy Policy Statement EN-3 guidance, overplanting is countenanced where

reasonable, to address panel degradation. Unreasonable overplanting, or overplanting for any

other reason, would not be supported. It will be a matter of planning judgement for the

decision maker in any case to decide what the purpose of the overplanting is and whether it is

reasonable.”

The Appellant has confirmed that solar panels degrade at a rate of less than 0.5% per year, so

the absolute maximum overplanting permitted by EN-3 would be 10MW over the 40-year

lifetime of the development.

The appeal proposals would substantially exceed the NSIP threshold, meaning the application

should have been for a Development Consent Order under Section 15 of the Planning Act

2008.

The Appellant has argued that the proposals would be constrained to remain below the NSIP

threshold by a 49.9MW connection to the grid. EN-3 specifically precludes this as a means of

controlling capacity. Paragraph 2.10.56 says: “AC installed export capacity should not be seen

as an appropriate tool to constrain the impacts of a solar farm. Applicants should use other

measurements, such as panel size, total area and percentage of ground cover to set the

maximum extent of development when determining the planning impacts of an application.”

EN-3 was revised earlier this year to establish that solar site capacity is measured by the

capacity of the inverters in alternating current (AC). Previously, capacity could be measured
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either by the combined capacity of installed solar panels (in DC) or of the inverters, which

convert the power to AC.

The amendment was made to bring solar into line with other forms of renewable energy

development, in which capacity is delivered as AC. The new EN-3 does not suggest that the

capacity of solar panels is no longer relevant.

In Galloway v Durham, Mr Justice Fordham referred to the amended EN-3, which was in draft

at the time of the case, and described paragraph 2.10.56 as an “accompanying proviso” to the

combined inverters method for measuring site capacity. He said:

”It is the recognition that inverter capacity is not sufficient to address planning acceptability,

and consideration should be given to panel size, total area and percentage of ground cover.”

In the light of the above, the R6P asks the inspector awards the R6P its full costs in the appeal.
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